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REMARKS 


I. Suimusay of AinendnicuU; 

Drawings: 

FIG. 3 and Table I are objected to as failing to comply with 37 CFR 1.84(p)(5). 
Applicant has proposed a means for correcting these matters, including the later filing of 
a formal FIG. 3 in which all the marking will be legible, and the renaming of Table I as FIG.4, 
with the consequent renumbering of the old FIG. 4 as the new FIG. 5. 

Specification: 

In response to the Examiner's objections to the drawings, the specification has been 
amended so that the old Table 1 is now referred to as the new FIG. 4. and the old Fig. 4 is now 

referred to as the new FIG. 5. 

Claims: 

In response to the Examiner’s rejection of claims 1-13 under 35 U-S-C- 112, Claim 1,7 
and 13 have been amended to delete those adjectives that led to these rejections. 


TT. Response. to Application’s Claim Rejections. 

Favorable reconsideration of this application, as presently amended and in light of the 

following discussion, is respectfully requested. 


A. Claims 1 -13 stand rejected under 35 U.S.C. 112 as being indefinite for the use of the 
adjective "primary’’ m Claims 1, 7 and 13. 

This rejection is believed to be overcome in view of the above noted amendment of Claims 
1,7 and 13 which deletes the adjective "primary’ from these claims. 

B. Claims 1-13 stand rejected under 35 U.S.C. 112 as failing to comply with its enablement 
requirement because of the confusion supposedly arising from the use of the adjectives "smaller, 
natural” in Claims 1,7 and 13. 
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TO, ration is believed to be ovccome in view of me above need —en. of Claims 

! 7 and 13 which deletes the adjectives "smaller, natural" from these 

Additionally the Applicant notes that to amended claims (e.g.. the deletion W 
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piece* are comparable m bleak it to one size if it’s to simulate lump crab meat or break it 
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c Claims land 13 stand Reeled nnder 35 U.S.C. 102^) as being anticipated by J^rez 
(ES2019193). The Examiner noting that “simulating crab meat by providmg a supply 
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providing a supply of the edible meat of a mollusk that is fed upon by said crustacean 

whose meat is to be simulated, 

exerting forces on the surfaces of said edible, mollusk meat so as to form pieces that are 
comparable in volume to that of the crustacean-meat whose appearance said pieces are 
intended to simulate, and 

cooking said pieces in a manner similar to that used to cook the crustacean-meat 
whose taste and appearance is to be simulated by said pieces, 

13. A method for making a seafood producL which simulates (lie appearance, fed and taste of a 
specified cooked, hand-picked crustacean meat, said method comprising the steps of 

providing a supply of the edible meat of a mollusk that is fed upon by said crustacean 

whose meat is to be simulated, 

exerting forces on the surfaces of said edible, mollusk meat so as to break them along 
their natural hues of separation so as to form pieces that are comparable in volume to that of 
the crustacean-meat whose appearance said pieces are intended to simulate, and 

conking said pieces in a manner similar to that used to cook the crustacean-meat 

whose taste and feel is to be simulated by said pieces. 

Thus, Applicant asserts that Juarez does not disclose a method wherein: (l) the method is 
applicable to simulate any type of crustacean meat - not just crab meat, (2) the mollusks that are 
used have to be those fed upon by the crustacean whose meat is to be simulated, (3) forces are 
exerted only of the surfaces of the mollusks, as opposed to chopping or mincing them, (4) the 
mollusks arc broken along their natural linos of separation, (5) the size of the pieces are to be 
comparable in volume to that of the crustacean-meat whose appearance Baid pieces are intended 
to simulate, and (6) the cooking method used is similar to that used to cook the crustacean-meat 
whose taste and feel is to be simulated by said pieces. 

D. Claims 7-10 stand rejected under 35 U.S.C. 102(b) as being anticipated by Juarez 
(ES2019193). The Examiner noting that “These are product by process claims, it is noted that 
“even though product-by-process claims are limited by and defined by the process, determination 
of patentability is based on the product itself.” 
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Applicant submits that the above denoted rejections are unwarranted in view of the 
following reasoning: 

Juarez does not anticipate the present invention because key limitations in the now 
amended Claims are not disclosed in Juarez. 

Key limitations of Claims 7-10 that are not disclosed in Juarez are shown in bolded print 

below: 

7. A seafood product that simulates the appearance, feel and taste of a specified cooked, hand- 
picked crustacean meat, said seafood product comprising. 

an edible meat of a mollusk that is fed upon by said specified crustacean whose meat 

is to be simulated, 

wherein said edible, mollusk meat having been broken so as to form pieces that are 
comparable in volume to that of said specified, crustacean-meat whose appearance said 
pieces are intended to simulate, and 

wherein said pieces having been cooked in a manner similar to that used to cook said 
specified, crustacean-meat whose taste and feel is to be simulated by said pieces. 

8. A seafood product as recited in claim 7 wherein said supply of edible, mollusk meat is fresh 
and dry in that said meat has not been soaked in a water solution. 

9. A seafood product as recited in claim 8 wherein said crustacean-meat product is crab meat 
and the mollusk fed upon by said crab is a scallop whose adductor muscles form its edible 
meat. 

10. A seafood product as recited in olaim 9 wherein said surface forces arc applied to said 
scallop adductor muscles so as to break them along their natural lines of separation. 

Thus, Applicant again asserts that Juarez docs not disclose a product wherein. (1) the 
product can simulate any type of crustacean meat - not just crab meat, (2) the mollusks that are 
used have to be those fed upon by the crustacean whose meat is to be simulated, (3) forces are 
exerted only of the surfaces of the mollusks, as opposed to chopping or mincing them, (4) the 
mollusks are broken along their natural lines of separation, (5) the size of the pieces arc to be 
comparable in volume to that of the crustacean-meat whose appearance said pieces are intended 
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to simulate, and (6) the hooking method used is similar to that used to cook the crustacean-meat 

whose taste and feel is to be simulated by said F«**- , 

Additionally, the Applicant notes that the supply of edible, molluskmeat of the claused 

product is limited in Claims 8-10 so lobe “fresh and dry in that said meat haa no. been soaked m 
u water solution" - this is as opposed to the typical sunmi type of input which rs used 
other simulated shell fish product and in most of die patents cited by the Examiner where. rs 
common knowledge, and ftuflmrmore discing in some of the cited patents, “ ™ ^ 
avuimi input ha, been soaked in water to add weight, and contains various antromdan*, flavor. 

additives and coloring materials. 

E. Claims 1,2, 5-8, 11-13 stand rejected under 35 U.S.C. 103(a) a, being obvious over Yueh 
(US 3803017) in view of Joaquin (US 3532512) and Sugino (US 4302752). The Examiner 

noting that ‘'Yueh teaches forming simulated lobster ... Joaquin teaches usrng scallop fiber 
pieces.. raw anddrymea.... Sugino .. reUrfon as timber evidence of,he convenuonahtyof 

forming a lobster based other mollusk meat (e.g., cuttlefish or squid) ..." 

Applicant submits that the above denoted rejections am unwarranted in vtew of any one 

of the three following lines of reasoning: 

1 The present invention is not obvious over Yueh in view of Joaquin and Sugmo 
because key limitations in the now amended Claims are not disclosed in any of these references, 
plus, even if they were - there is no suggestion for combining them in the manner ofthe present 

invention. f 

Key limitations of Claims 1,2,5-8,11-13 that sre not disclosed m any combination 

Yueh, Joaquin and Sugino are shown in bolded print below: 

,. A method for nuddng a mate- and w emsnee.simula.ed, Crustacea--.... ***** ^ 
comprises the steps of: 

providing a supply ofthe edible meat of a mollusk that Is fed upon by said crustacean 
whose meat Is to be simulated, 

exerting forces on Are surfaces of said edible, molluskmeat so as to form pieces that are 
comparable in volume to that of the crustacean-meat whose appearance said pieces me 
intended to simulate, and 
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cooking said pieces in a manner similar to th at used to cook the crustacean-me at 
whose taste and appearance is to be simulated by said pieces. 

2. A method as recited in claim 1 wherein said supply of edible, mollusk meat is fresh and dry 
in that said meat has not been soaked in a water solution. 

5, A method as recited in claim 2 wherein said crustacean-meat product is Maine lobster meat 
and the mollusk fed upon by said lobster is an Atlantic sea scallop whose addnetor muscles 
form its edible meat. 

6, A method as recited in claim 5 wherein said surface forces are applied to said scallop 
adductor muscles so as to break them along their natural lines of separation. 

7. A seafood product that simulates the appearance, feel and taste of a specified cooked, hand¬ 
picked crustacean meat, said seafood product comprising; 

an edible meat of a mollusk that is fed upon by said specified crustacean whose meat 
is to be simulated, 

wherein said edible, mollusk meat having been broken so as to form pieces that are 
comparable in volume to that of said specified, crustacean-meat whose appearance said 
pieces are intended to simulate, and 

wherein said pieces having been cooked in a manner similar to that used to cook said 
specified, crustacean-meat whose taste and feel is to be simulated by said pieces. 

8. A seafood product as recited in claim 7 wherein said supply of edible, mollusk meat is fresh 
and dry in that said meat has not been soaked in a water solution. 

11. A seafood product as recited in claim 8 'wherein said crustacean-meat product is Maine 
lobster meat and the mollusk fed upon by said lobster is an Atlantic sea scallop whose 
adductor muscles form its edible meat. 

12. A seafood product as recited in claim 11 wherein said surface forces are applied to said 
scallop adductor muscles so as to break them along their natural lines of separation. 

13. A method for making a seafood prod uct which simulates the appearance, feel and taste of a 
specified cooked, hand-picked crustacean meat, said method comprising the steps of 

providing a supply of the edible meat of a mollusk that is fed upon by said crustacean 
whose meat is to be simulated. 
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exerting forces on the surfaces of said edible, mollusk meat so as to break them along 
their natural lines of separation so as to form pieces that are comparable m volume to that of 
the crustacean-meat whose appearance said pieces are intended to simulate, and 

cooking said pieces to a manner similar to that used to cook the crustacean-meat 

whose taste and feel is to be simulated by said pieces. 

The Applicant notes that the cited references disclose none of these limitations because: 

(a) Yueh is based on the use of a surimi input and thus addresses none of the limitations listed 
above, (b) Joaquin discloses the use of scallops as an input meat, but nowhere specifies that they 
be “fresh and dry” as opposed to the standard scallops that are water-soaked and frozen; it is 
totally the conjecture of the Examiner that leads him to look at Joaquin’s FIG. 1 and col. 2, lines 
17-52 and assert that such scallops are “dry meat" since these words appear nowhere in Joaquin - 
“raw scallop meat” is disclosed, which, if harvested in the standard manner, is “water-soaked, 
frozen for some period, but uncooked" meat, and (c) Sugino is based on the use of a surimi-like 

inp ut and thus addresses none of the limitations listed above. 

2. The Applicant argues that “the test of obviousness is not whether "it was obvious to 
try" a particular combination of elements, for that test ignores the possibility of invention 
residing in the inventors' recognition of the problem.” Uniroyal Inc. v. Rudkm-Wiley Corp ^ 837 

F.2d 1044, 1053, 5 USPQ 2d 1434 (Fed. Cir. 1988). 

As has been emphasized in the present application, the problem addressed by the 
Applicant is that surimi-based products, such as those disclosed in most of the patents cited by 
the Examiner, have not duplicated with surimi pastes the flakiness or forkability and taste of the 
basic shellfish, body meats. This presents a significant opportunity for the development of new, 
imitation or simulated, shellfish products, especially for imitation or simulated, hand-picked, 
crab meats, which enjoy a large market throughout the world. The patents cited by the Examiner 

have not recognized or successfully addressed this opportunity. 

3. Additionally, the Applicant argues that the Examiner has not provided a reason that 
suggests the desirability of combining the references in the manner cited. 

"If references are said to render the claims obvious, there must be something in the 
references which suggest the desirability of their combination." Litton System, fad.. Y »- 
HrmevwelL Inc.. 87 F.3d 1559,1569, 39 USPQ 2d 1321 (Fed. Cir. 1996) record 
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discloses no uaching or suggestion to combine any of,here references. The absence of a 
suggestion Co combine is telling in an obviousness determination"): In fo Pnulsm. 

1482 31 USPQ 2d 1617 (Fed. Or. 1994); HridribwPlW^rllim^ AC, u. Hjnrtsq ji. 

n F.3d 1068.10,2.30 USPQ 2d .3,7 Cir. 1934) - 

patent ^emion is mane » combining known components ,0 achieve a near system, the prior or, 

mas, provide a suggestion or motivation to make such a combtnadony IzymS^ 
ru^n-Mfe Co.. 810 F.2d 1561,1568. 1 USPQ 2d 1593 (Fed. Cir.) ("elements of separate 

prior patents cannot he combined when there Is no suggestion of such combination anywhere ,n 

those patents'*). 

p. Claims 3, 4. 9 and 10 stand rejected under 3S U.S.C. 103(a) as being obvious over Yueh 
(US 3863017) in view of Joaquin (US 3532512), Sngino (US 4362752) and Ikeuchi (US 
4692341) -me Examiner noting that “Yueh teaches lobster... Ikeuchi et al. teach a method of 
forming lobsters mid emb utilising foe aame method ... it would have been obvious to also 

produce crab by the same method ... 

Applicant submits that the above denoted rejections am unwarranted in view of any one 
of the following three lines of reasoning: 

1 The present invention is not obvious over Yueh in view of Joaquin, Sugino and 
mouchi because key limitations in the now amended Claims are not disclosed in any of these 
references, plus, even if they were - there is no suggestion for combining them m the manner o 

the present invention. ... 

(a) Aa previously noted, key limitations of the independent claims 1 snd 7 from which 

these claims depend are not disclosed in Yueh, Joaquin, and Sugino. and the combmahon of 
Ikeuchi with thin group does nothing to address these undisclosed limitations in foe independent 

claims. . 

(b) Key limitations of dependent Claims 3,4,9 and 10 that arenot disclosed to any 

combination of Yueh, Joaquin. Sugino and Ikeuchi are shown in bolded print below: 

3. A method as recited in claim 2 wherein said crustacean-meat product is crab meat and the 
-nn...b fed upon by said crab is a scallop whose adductor muscles form its edible meat 
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4. A method as recited in claim 3 wherein said surface forces are applied to said scallop 
adductor muscles so as to break them along their natural lines of separation. 

9. A seafood product as recited in claim 8 wherein said crustacean-meat product is crab meat 
and the mollusk fed upon by said crab is a scallop whose adductor muscles form its edible 

meat. 

10. A seafood product as recited in claim 9 wherein said surface forces are applied to said 
scallop adductor muscles so as to break them along their natural lines of separation. 

The Applicant notea that Ikeuchi is cited only for its teaching of "lobster and crab," which 
the Applicant considers to be entirely misleading since Ikeuchi teaches how to mold a look-alike 
"crab claw” using a fish-paste food product (i.e., surimi) - nowhere in Ikeuchi is there a 
disclosure dial addresses how to make (he crab meats (regular and lump) shown in the 
application’s FIG. 4. One of the keys to doing this is the limitation found in the Applicant’s 
independent Claims 1,7 and 13: “so as to form pieces that are comparable iu volume to that 
of the crustacean-meat whose appearance said pieces are intended to simulate,” which is 
nowhere to be found in the cited patents. 

Similarly, the Applicant continues to argue that just as Ikeuchi does not disclose the 
above limitations, neither do the cited references of Yueh, Joaquin and Sugino. 

It can be noted that the Examiner does assert that Joaquin teaches "the scallop pieces are 
broken along their natural lines of separation.” However, a closer review of Joaquin reveals this 
to not be the case. Joaquin actually purports to teach how to break apart scallops so as to yield 
“long muscle fibers separated but intact,” see left-hand portion of FIG. 1 As shown in the 
Applicant’s FIG. 4 showing simulated crab meats, there are no obvious "long muscle fibers 
separated but intact” such as that shown in Joaquin’s FIG. 1 in the Applicant’s simulated crab 
meats. Thus, whatever Joaquin teaches, it doesn't teach, how to make the Applicant s claimed 

crab meats. 

2. The Applicant argues that "the test of obviousness is not whether "it was obvious to 
try” a particular combination of elements, for that test ignores the possibility of invention 
residing in the inventors' recognition of the problem.” Uniroval Inc, v. Rudkin-Wiley CoiPr, 837 
F,2d 1044,1053, 5 USPQ 2d 1434 (Fed. Cir. 1988). 
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As has been emphasized in the present application, the problem addressed by the 
Applicant is that surimi-based products, such as those disclosed in most of the patents cited by 
the Examiner, have not duplicated with surimi pastes the flakiness or forkability and taste of the 
basic shellfish, body meats. This presents a significant opportunity for the development of new, 
imitation or simulated, shellfish products, especially for imitation or simulated, hand-picked, 
crab meats, which enjoy a large market throughout the world. The patents cited by the Examiner 

have not recognized or successfully addressed this opportunity. 

3. Additionally, the Applicant argues dial the Examiner has not provided a reason that 

suggests the desirability of combining the references in the manner cited. 

"If references are said to render the claims obvious, there must be something in the 
references which suggest (he desirability of their combination, " Litton Inc , 

Honeywell. Inc.. 87 F.3d 1559, 1569,39USPQ 2d 1321 (Fed. Cir. 1996) ("[T]he record 
discloses no teaching or suggestion to combine any of these references. The absence of a 
suggestion to combine is telling in an obviousness determination "); In re Paulsen ., 30 F.3d 1475, 
1482, 31 USPQ 2d 1617 (Fed. Cir. 1994); Haidelbereer Dmctan aschinen AG v. Hantscho . 
rotyirneri-iai Products Inc.. 21 F.3d 1068,1072, 30 USPQ 2d 1377 (Fed. Cir. 1994) (»fc the 
patent invention is made by combining known components to achieve a new system, the prior art 
must provide a suggestion or motivation to make such a combination "); Pandnit Cnrp, v ._ 
Tienn.ann Mfe. Co.. 810 F.2d 1561, 1568,1 USPQ 2d 1593 (Fed. Cir.) ("elements of separate 
prior patents cannot be combined when there is no suggestion of such combination anywhere in- 

those patents"). 
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